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Q. What pleading gives you the most trouble? 

A. My declaration, of course, 

Q. How often have you been thrown out of court or limited in 
.your recovery or greatly delayed in the hearing of your case by un- 
fortunate errors in your petition? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes? 

A. No; what book is it? I should certainly like to have it. 

Q. That book is Gregory’s Common Law Declarations, con- 
taining 109 complete forms ior beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. I think it would be absolutely necessary, provided I could 
rely on each form. 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first mail out of St. Louis. 





226 Pages Bound in Sheep, Price, $3.00 Delivered Free 





Central Law Journal Co. 
420 Market Street, St. Louis, Mo. 


























Vol. 73 


CENTRAL LAW JOURNAL. 


a Se MRT 


P an % ’ 
, ¥ 00000 0 
z=ADING ROOM 
V4 
> LIBRA 








Central Law Journal. 








ST. LOUIS, MO., SEPTEMBER 8, to1t. 








THE ORIGINAL 
RESURRECTED 
FOOD LAW. 


PACKAGE 
UNDER THE 


QUESTION 
PURE 


It was many years after the original 
package case was decided in Brown v. 
Maryland, 12 Wheat. 19, before conflicting 
decision between federal courts of original 
jurisdiction and state courts was allayed by 
the federal Court 
adopting the view of the latter in holdings 


Supreme practically 
of. the type of that shown in Austin vy. Ten- 
nessee, 179 U. S. 243. 

The federal courts of primary jurisdic- 
tion seemed then, as some of them seem 
now, unable to get away from the concept, 
that almost any interference by the state 
with the government in its revenue or its 
authority under the interstate commerce 
clause, however good faith regulation of 
trade under police power there might be, 
was unlawful. 

Thus they read the opinion of Chief 
Justice Marshall in Brown y. Maryland, 
while his successors on the bench of the 
court in which it was delivered, appeared 
to be anxious to restrict the principle de- 
clared to its narrowest limits. 

Thus in the Austin case, which was de- 
cided by a majority of five to four, Justice 
Brown says: “The whole law upon the sub- 
ject of original packages is based upon a 
decision of this court in Brown y. Mary- 
land, 12 Wheat. 419, in which a statute of 
Maryland requiring all importers of for- 
eign articles by ‘bale or package,’ or of 
intoxicating liquors and other persons sell- 
ing the same ‘by wholesale, bale or pack- 
age, hogshead, barrel or tierce’ to take out 
a license was held to be repugnant to that 
provision of the Constitution forbidding 
states from laying a duty upon imports, as 
well as to that declaring that Congress 
shall have power to regulate commerce with 
foreign nations.” 





It was said that: “Obviously the doc- 
trine of the case is directly applicable only 
to those large packages in which from time 
immemorial it has been customary to im- 
port goods from foreign countries.” 

Justice Harlan, in May v. New Orleans, 
178 U. S. 496, pointed out how destruc- 
tively to the states the protection declared 
by the case of Brown v. Maryland would 
work, if foreign shipper and domestic buy- 
er could determine for themselves what 
size, howsoever infinitesimal, should con- 
stitute an original package, which decision 
was also dissented from by the same minor- 
itv as in the Austin case. 

In the Austin case it was said by Justice 
Brown that; “The case under consideration 
is really the first one presenting to this 
court distinctly the question whether, in 
holding that the state cannot prohibit the 
sale in its original package of an article 
brought from another state, the size of the 
package is material, although some of the 
expressions in the J.icense cases seem to 
foreshadow the consequences likely to re- 
sult” from holding that it is not. 

Further on he-says: ‘““The real question 
in this case is whether the size in which 
the importation is actually made is to gov- 
ern, or the size of the package in which 
bona fide transactions are carried on be- 
tween the manufacturer and the wholesale 
dealer residing in different states. We hold 
to the latter view. The whole theory of 
the exemption of the original package from 
the operation of state laws is based upon 
the idea that the property is imported in 
the ordinary form in which, from time 
to time immemorial, foreign goods have 
been brought into the country.” 

If this conclusion can be arrived at as 
to the inviolability of the authority of the 
government as to imports from a foreign 
country, so much the more it seems to us 
may it be claimed applicable to articles in 
interstate commerce. Constitutional intent 
was not to be extended so that foreigners 
and citizens in collusion might interfere 
with the welfare of states, and it pre- 
sumed, that citizens of states inter sese 
would not, as a mass, desire so to do. 
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In the Austin case, therefore, it was 
ruled that, where cigarettes were imported 
in paper packages of three inches in length 
and one and one-half in width, containing 
ten cigarettes, unboxed and thrown loosely 
in baskets, such paper parcels were not 
original packages within the meaning of the 
law. 

Now comes a case decided by Supreme 
Court of Nebraska, in which it was claimed 
that the pure food laws of that state did 
not apply to the sale of articles of inter- 
state commerce, in original packages, be- 
cause that subject is covered by the national 
pure food law. Ex parte Agnew, 131 N. 
W. 817. 

The answer of the court was that the 
articles, which the state law applied to, 
were those only, which were to be sold 
after the breaking of bulk and their entry 
into the commerce of the state. 

If this is a good answer, then, of course, 
the question of whether or not the state 
statute reached original packages in the 
commercial sense was the only one in- 
volved. 

The facts of the case show that the Na- 
tional Biscuit Company, with its factories 
in New York and Chicago shipped its pro- 
duct in small packages to be sold at a re- 
tail price of five cents a package. These 
packages were in larger receptacles con- 
taining each one dozen of the smaller ones 
and these were placed in yet larger bundles 
to points of distribution in various states. 
The state law was claimed to have been 
violated in selling one of the five-cent pack- 
ages in that it was “misbranded,” that is 
to say, it was not stated on the package 
what was the “net weight or measure of 
the contents of the package.” 

In Austin v, Tennessee it was said as 
to packages of cigarettes that: ‘The conse- 
quences of our adoption of defendant’s 
contention would be far-reaching and dis- 
astrous. For the purpose of aiding a 


manufacturer in evading the laws of a sis- 
ter state, we should be compelled to rec- 
ognize anything as an original package of 
beer from a hogshead to a vial; anything 
from a bale of merchandise to a single 





ribbon, provided only the dealer sees fit 
to purchase his stock outside the state and 
import it in minute quantities.” 

In the National Biscuit Company’s case 
the packages were not even put into a re- 
ceptacle loosely, as in the cigarette case, 
but it was necessary to break bulk to sell 
a five-cent package, and the court might 
have disposed of the question upon that 
fact alone. 

In the Biscuit Company case there was 
no unusual shipment in an attempt to get 
itself |under the principle in Brown v. 
Maryland, but the real question involved 
was whether these packages were to be 
deemed units under the national pure food 
law or part of the mass to which it applied. 

It certainly seems that, if lard or flour 
were shipped in bulk, the retail dealer could 
not package it in small quantities and sell 
without properly branding as to weight. 

If that is true, why should a similar 
packaging by the manufacturer not come 
under state regulation, if the packaging 
does not convert the units into original 
packages ? 

The attempt in this case to evade the 
state law is interesting only as a sort of 
revival of the old controversy in an attempt 
at a new setting. 








NOTES OF IMPORTANT DECISIONS 





COMMERCE—DELIVERY TO ANOTHER 
CARRIER AT TERMINUS, WITHIN STATE, 
AS AFFECTING INTRASTATE RATES.—The 
question in the case of Railroad Commission 
of Ohio v. Worthington, 187 Fed. 965, decided 
by Sixth Circuit Court of Appeals, seemed too 
important to have received the scant treatment 
it did. 

The opinion of the court was rendered in a 
case in which the receiver of a railroad claim- 
ed that the Ohio Railroad Commission had no 
jurisdiction over rates charged for coal from 
Ohio points to certain ports on Lake Erie 
where the coal was intended for lake transpor- 
tation, because for such transportation the rail- 
road was required to deliver the coal into ves- 
sels provided to receive it “properly distributed 
in their holds and the cargo properly trimmed 
for its further transportation to the ports of 
other states.” 
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The commission had ordered reduction of 
rate “per ton f. o. b. vessel,” and the federal 
court held that the loading on the vessel, dis- 
tibuting and trimming the cargo were “in- 
cluded in the service for which the commis- 
sion fixed the rate of 70 cents per ton.” 

This seems, however, a violent assumption, 
because it does not appear that it cost any 
more for the railroad to deliver in this way 
than in any other way, or that it, rather than 
the vessels, furnished the tacilities for such a 
delivery. The inference rather is the other 
way and that the commission took notice of a 
prevalent custom of delivery for lake trans- 
portation, as the rate for other deliveries was 
actually higher than for f. o. b. vessel deliv- 
eries. The railroad thus escaped warehousing 
the coal or from being kept out of its cars un- 
til unloaded. 

The opinion says: It (delivering f. 0. b. ves- 
sel) was a service, which, if the transportation 
had been ended by a delivery on its own docks 
or into its own warehouses, would have been 
required to be performed by the subsequent 
carrier. Thus it participated in making the 
connection for the continuous transportation of 
the coal from the mines to its ultimate des- 
tination at the Upper Lake ports.” 

It is a little difficult to keep patience with 
what looks like assumption in the twisting 
from its intent the order of the commission. 

It is easy to be gathered that there was lake 
transportation for coal from one port to an- 
other, and whether the port of shipment and 
the port of destination were in the same state 
was not inquired into. The facilities for load- 
ing, distribution and cargo trimming were a 
convenience to the vessels, and also, a con- 
venience to the intrastate carrier. It is evi- 
dent the commission thought it was relieving 
the railroad from a burden instead of imposing 
on it the duty and risk of keeping the goods 
after transportation had ended. 

To illustrate it may be asked, whether or 
not the commission could have required the 
railroad to transport coal from an Ohio point 
to a port in Ohio on Lake Erie for the less 
rate where delivery was to be f. o. b. vessel, 
rather than for the higher rate the road was 
allowed to charge when there was to be the 
usual delivery to another carrier. If it could 
it would only be, because, its responsibility 
as a warehouseman ceasing, there was reason 
for this difference. 

Here it appears, that the railroad’s service 
is independent of that of the vessel. The lat- 
ter is not a connecting carrier. Into its holds 
coal may be placed for any port in Ohio on 
the lake east or west of Cleveland as the case 
may be, the same as for “Upper Lake ports.” 





The plan has nothing but an incidental rela- 
tion to interstate traffic, applying no more, 
nor less, to foreign than domestic ports. If 
the Ohio commission had endeavored to take 
away from interstate commerce the conveni- 
ence afforded, instead of calling it a burden 
imposed, there would seem to be a clearer 
right for the federal court’s interference, than 
was presented. 








THE INITIATIVE, REFERENDUM, 


AND RECALL, 


The Initiative and Referendum.—The 
admirable article under the above heading 
from the pen of Mr. D. C. Lewis,? in the 
Central Law Journal, as to what consti- 
tutes a republican form of government and 
similar discussions by Mr. Glenway Max- 
on,” and Mr. D. C. Allen,’ supported as 
they are by editorial notes and comments in 
that Journal, as well as indirectly, by an 
editorial on “The Flexibility of the Law,’ 
leave but little to be desired on the ques- 
tion at issue, to-wit: the constitutionality 
of the above provisions when applied to 
the regulation of the affairs of the state 
at large. 

Oregon, passing on the initiative and ref- 
erendum features, has held those features 
valid upon the ground that they did not 
destroy the representative character of its 
state government, that the people “had 
simply reserved to themselves a larger 
share of legislative power.”® And Cali- 
fornia, in so far as concerns her munici- 
palities, held that such features were not 
in contravention of the Constitution of 
that state, nor of Sect. 4, of Art. 4, of the 
United States Constitution, respecting the 
guaranty to each state of a republican form 
of government, and to sustain this theory, 
great and ultimate reliance was placed up- 
on the usage in the four New England 
States at the time the United States Con- 
stitution was adopted, which permitted the 


(1) Vol. 72, page 169. 
(2) Vol. 72, page 378. 
(3) Vol. 69, page 148. 
(4) Vol. 72, page 165. 
(5) Kadderly v. City of Portland, 44 Or. 118. 
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local communities in those states to govern 
themselves by that plan.° 

What was that plan? “The General 
Court made up of the representatives from 
the towns admitted freemen, granted land 
to settlers, appointed committees to lay out 
new plantations, and made church laws as 
well. The representation sent to the Gen- 
eral Court was for the larger concerns of 
all the towns.’ 
Among the earliest things decided in 
was “that trivial things 
in towns.’”* “The town 


Massachusetts 
must be ended 
meetings elected such officers as were re- 
quired for the management of local busi- 
ness and made such by-laws (town laws), 
as commended themselves to the judgment 
of the community. For the management 
of the affairs of the town during the in- 
terval between town meetings, a board of 
townsmen usually called selectmen, were 
elected” and other officers. 

Representatives to the Colonial Legisla- 
ture were also elected in town meetings. 
Besides electing town officers, the town 
meeting was a legislature for all matters 
of local concern. It levied the taxes; it 
passed by-laws relating to the use of com- 
mon fields and pastures,” etc.® 

These town meetings were conspicuously 
well adapted for the purposes for which 
they were organized, and no wonder that 
they called forth from Mr. Jefferson the 
highest encomiums in their praise, and 
caused him to express the wish that Vir- 
ginia possessed similar institutions. 

But the town meeting, however well 
adapted to the conditions and needs of a 
village population, was entirely unsuited 
to meet and control a situation where “in 
place of the few score rustics following 
the accustomed lead of the parson and 
the squire, and asserting themselves only 
when their traditions of equality were ig- 
nored—in place of this small, easily man- 


(6) In re Pfahler, 150 Cal. 71. 

(7) The Expansion of New England, Matthews, 
page 38. 

(8) Elliott’s New England, vol. 1, page 182. 


(9) The Encyc. Americana, vol. 15; title, 
Towns and Town Meetings. “The town meet- 
ing was a primary assembly for all the free- 


men.” Matthews, supra. 





aged body, there was met a heterogeneous 
mass of men numbering hundreds, jealous, 
unacquainted, and often in part bent on 
carrying out some secret arrangement in 
which private interest overrode all sense 
of public welfare.” 

In this strain, remarking upon the sad 
decadence which befell the “town meeting 
system,” between the years 1840 and 1870, 
the writer, Charles Francis Adams, savs: 
“The town meeting then fell to its lowest 
point of usefulness, as prior to 1840 it 
might have been seen in its most perfect 
form.” He uses Quincy, Mass., as an ex- 
emplar of the facts he is relating and says: 
“The poll-lists contained the names of more 
than two thousand voters.” “That the 
town meeting, as a practical method of 
conducting municipal affairs should break 
down under the stress to which a dense 
city population must subject it, is a matter 
of course.” “Just in the degree in which 
cizic population increases, therefore, the 
town meeting becomes unwieldy and unre- 
liable, until at last it has to be laid aside as 
something which the community has out- 
grown, Moreover, the indications that the 
system is breaking down are always the 
same. The meetings become numerous, 
noisy, and unable to dispose of business. 
Disputed questions cannot be decided; 
demagogues obtain control, the more i- 
telligent cease to attend.” The author says 
further, that, “the moderator would bring 
up in succession the articles in the war- 
rant. The custom of referring to commit- 
tees had fallen into disuse and had been 
abandoned in 1852, as undemocratic, and 
not in accordance with‘ what men are ac- 
customed to designate as the ‘spirit of the 
times.’ After 1852, accordingly, everything 
was disposed of in a single day and on the 
spot. Want of method may be democratic, 
but it is not business-like. Quincy proved 
no exception to the rule.’’?° 

Touching the same subject and of the 
necessity under similar conditions as above, 
of remedying the inefficiency of the town 
meeting system, Sir James Bryce, author 


(10) Three Episodes Mass. Hist., vol, 2, page 


965 et seq. 
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of “The American Commonwealth.” 
makes similar observations when speaking 
of the necessity in such case of seeking 
the powers of a corporation as adminis- 
tered through a city government. 

I have thus shown what a town meeting 
was; how admirably well adapted that sys- 
tem was to further, foster and effectuate 
the ends of local self government; that and 
nothing.more. I have also shown by an 
indubitable witness, that Puritan of Pur- 
itans, Charles Francis Adams, how that 
admirable system was broken down when 
a great increase in civic population brought 
upon the scene of action, a Tumultuous 
and Roaring Democracy. I have also 
shown, by another witness, that, in case of 
such accession of numbers, refuge had to 
be taken in the incorporation of a city or 
representative government, as a substitute 
for the pure democracy aforesaid. And 
current history is giving numerous in- 
stances, where, owing to eternal gab-fest., 
graft, bribery, “all shapes and crimes,” 
refuge is now being taken and resort had 
to “commission governments’ in. cities; 
government by a few’, with the happiest re- 
sults in economy, cleanliness in administra- 
tion, and absence of civic crimes. 

Recurring to the system of town meet- 
ing: Whereabouts in that system do you 
discover any trace, symptom, or token of 
the existence or even imagined existence 
of anything like the “Initiative, Referen- 
dum, and Recall,”’ or their exercise either 
as to state or local matters? Every legiti- 
mate inference and indication point with 
immutable finger the other way. 

I call another witness: Bancroft, the his- 
torian, in his “History of the United 
States,'? synopsizes the charters of the vari- 
ous colonies, as they existed at the time 
of severance from the Mother Country in 
1776, and after their constitutions were 
formed on “the recommendations of the 
general congress. The work was done by 
the several states, in the full enjoyment 
of self-direction.” 

Of the American statesmen who assist- 
ed in framing the new governments, not 


(11) Page 43. 
(12) Vol. 5, chap. 9, page 111 et seq. 





one had originally been a_ republican,’ 
“From an essentially aristocratic mold, 
America took just what suited her condi- 
tion and rejected the rest. The transition 
of the colonies into self-existing common- 
wealths was free from vindictive bitter- 
ness, ahd attended by no violent or wide 
departure from the past.” 

“The spirit of the age assisted the young 
nation to own justice as older and higher 
than the state, and to found the rights of 
the citizen on the rights of man. And yet, 
i the regeneration of its institutions, it 
was not guided by any speculative theory. 
No successors of the fifth monarchy pro- 
posed to substitute an unzritten higher law 
interpreted by individual conscience, for 
the law of the land and the decrees of hu- 
man tribunals. The people proceeded with 
moderation. Their large inheritance of 
English liberties saved them from the 
necessity and the wish to uproot their old 
political institutions. Respect and affection 
remained for their native land from which 
the United States had derived trial by jury, 
the writ for personal liberty, the practice 
of representative government, and the 
separation of the three great co-ordinate 
powers in the state.” 

Only resident taxpayers could vote in 
any of the states except Georgia, where 
every “white inhabitant of any mechanic 
trade” also could vote. With this excep- 
tion, all the colonies required of the voter 
a property qualification variously valued, 
in Massachusetts some $200.00, Georgia, 
50 pounds, and so on. Quite a consider- 
able sum of money or amount of property 
was required to make a man eligible for 
the office of governor, and in all of them 
to some extent, as well as for representative 
and senator, except in Pennsylvania. 

“Massachusetts, the first to frame a 
government independent of the King, devi- 
ated as little as possible from the letter of 
its charter. A convention authorized by its 
people framed its constitution compiled for 
the most part by John Adams, guided by 
the ‘English Constitution,’ by the bill of 
rights of Virginia, and by the self-experi- 
ence of Massachusetts.” 
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New Hampshire shaped its government 
with the fewest possible changes from its 
colonial form,’ and similar observations, 
apply to most other states. Rhode Island 
possessed under its charter a government so 
thoroughly republican in form, that reject- 
ing monarchy merely required the renuncia- 
tion of the king’s name in the style of its 
public acts. Connecticut, in like manner, 
had only to substitute the people’s name 
for that of the king. South Carolina’s con- 
stitution was introduced by act of the legis- 
lature. So of Virginia. Pennsylvania’s 
constitution was framed by its delegates; 
tne same with Maryland; the same with 
New York, New Jersey, Georgia and Dela- 
ware. North Carolina’s constitution was 
ratified by the congress which framed it. 
None of the constitutions appear to have 
been submitted to the people for adoption. 
Nowhere could the governor dissolve the 
legislature and appeal directly to the peo- 
ple, and on the other hand, he could not 
be removed save upon impeachment and 
conviction. The judges were in some states 
appointed by the executive council, or gov- 
ernor, but usually by the legislature. In 
South Carolina, Massachusetts, and New 
Hampshire, they could be removed on the 
address of both houses, as in England. 

This abridgment of the statements of 
Mr. Bancroft must suffice for a descrip- 
tion of the ingredients which formed the 
component parts of the newly-formed 
states. A substantial similarity runs through 
all those formations. 

Whereabouts in the testimony of Mr. 
Bancroft is found the slightest hint or in- 
timation that those constitutions, built on 
“an essentially aristocratic mold,’ framed 
after the pattern of the “Hnglish Constitu- 
tion,” contained within their bosoms any- 
thing even remotely resemblant of the 
power now, with audacious confidence, as- 
serted always to have lain slumbering there, 
to-wit: “The Initiative, Referendum, and 
Recall ?” 

I pass on now to that momentous period 
when the delegates were in convention as- 
sembled in 1787, to frame a constitution 
for the government of the United States. 





And at this point I call another witness, 
Mr. Gordy: In discussing the fourth reso- 
lution of the Virginia plan—“that the mem- 
bers of the first branch of the national 
legislature ought to be elected by the peo- 
ple of the several states”’—Elbridge Gerry, 
Democratic Vice-President in Madison’s 
second term, said: “The evils we experi- 
ence flow from an excess of democracy.” 
Said George Mason, an anti-federalist dele- 
gate from Virgina, who refused to sign 
the constitution, on account of his devo- 
tion to state sovereignty: “We have been 
too democratic.” Edmond Randolph said: 
“Every one admits that the evils under 
which the United States labor have their 
origin in the turbulence and follies of de- 
mocracy.’ Said Roger Sherman: “The 
people should have as little to do as may be 
about the government. They want infor- 
mation and are constantly liable to be mis- 
led.””35 

In speaking of the Senate, Madison said: 
“Democratic communities may be unsteady 
and may be led to action by the impulse of 
the moment.’ He contended, therefore, 
that the Serrate should hold office for nine 
vears, that it might serve as a barrier 
democracy.”** The convention 
‘wished to provide for a government in 
which the power of the people would be 
exhausted in choosing some of the men 
who were to administer it and were to ex- 
‘1 So universal was the dis- 
trust of a democracy that the wish to re- 
fine popular appointments by successive 
filtrations (this remark was made by Mad- 
ison) was unanimous, the only difference 
arising as to the extent to which this pro- 


against 


ecute its laws.’ 


cess of filtration should be carried.’ 

With this distrust and fear of the “tur- 
bulence and follies of democracy” and the 
inflamed passions of multitudes of men, it 
was but natural that the convention which 
framed the Constitution should be guided 
by a wise conservatism in establishing a 
bill of rights in our fundamental law, thus 
safeguarding that trinity of rights, life, lib- 

(13) Gordy 

(14) Ib. 85. 


(15) Ib. 86. 
(16) Ib. 87. 


Pol. Hist. U. S., page 84. 
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erty, and property, and all coincident 
rights, against the inflamed passions and 
tyrannies of a multitude. Such was the 
situation when that instrument was adopt- 
ed in 1789, and that meaning it still bears. 
“The meaning of the Constitution is fixed 
when it is adopted, and it is not different 
at any subsequent time when a court has 
occasion to pass upon it.’’?" 

I shall touch on this point later on, and 
meanwhile discuss from various points of 
view. 

The Recall of Judges——Due process of 
law or law of the land, as Mr. Webster 
pointed out in Dartmouth College v. Wood- 
ward,'® is “a law which hears before it 
condemns; which proceeds upon inquiry, 
and renders judgment only after trial.” 

The recall business is the very antithesis 
of the above. It condemns without hear- 
ing; proceeds without inquiry and renders 
judgment without trial.” 

The Recall is an old offender. Since our 
green earth first swung herself into her or- 
bit around the sun this noted charlatan 
on many occasions has appeared clothed 
in divers disguises; assuming polyglot 
pseudonyms, but posing always as a patriot, 
and the simplifier, solver of popular con- 
tentions, 

History records that in this character it 
put in an appearance in ancient Greece, 
484 B. C., when, with oyster shells as bal- 
lots, Aristides was banished, i. e., ostra- 
cised, from Athens by a popular vote, with- 
out charges preferred.’ The story is told 
that, on the day of voting, an ignorant citi- 
zen, personally unknown to the statesman, 
being asked why he voted against Aristides, 
answered: “Because he was tired of hear- 
ing him always called ‘The Just’ ”*® Which 
doubtless would prove a very sensible and 
satisfactory answer at the present day. 

Some 451 years after this, another re- 
call occurred, and it was accomplished by 
means of crucifixion. “He who spake as 
never man spake,” was brought before 

(17) Const. Lim. 7th Ed., page 89; Campbell, 
J., in People v. Blodgett, 13 Mich. 127; Scott v. 
Sandford, 19 How. 393. 


(18) 4 Wheat. 519. 
(19) Int. New Ency. 793. 


’ Justice 





Pontius Pilate, and the Jewish populace 
clamored for his death. Pilate asked: 
“Why, what evil hath he done?” and the 
only reply was: “Crucify Him! Crucify 
Him’’?° This answer is similar in effect to 
that given by the citizen of Athens, con- 
cerning Aristides. 

Next we find the power of recall exer- 
cised by the sans culottes of Paris by means 
of the guillotine, when the streets ran red 
with blood, and the only charge was “Aris- 
tocrat,’ and followed immediately by the 
death-vote! And surely at that time, the 
French people were in the supreme con- 
trol of their government, and it therefore 
must have been republican, because Mr. 
Wilson says in Chisolm_ v. 
Georgia,** “My short definition of such 
a government—one constructed on this 
principle—that the supreme power re- 
sides in the body of the _ people.” 
To which is added in Kiernan  v. 
City of Portland, 72 Cent. Law Jour., p. 
363, this further postulate: “From which 
it follows that the converse must be true; 
that is to say, any government in which 
the supreme power resides with the people 
is republican in form.” So that from the 
above premises it follows as night follows 
day, that during the “Reign of Terror,” 
inasmuch as the supreme power resided in 
the body of the French people, their gov- 
ernment was republican both in principle 
and in form! 

Could not the same be said of a tribe of 
savages in whom resides the supreme 
power? 

But the remark of Mr. Justice Wilson 
was wholly obiter, since the only point at 
issue was: Could a citizen of another state 
at that time maintain an action in the su- 
preme court against the State of Georgia; 
and it was held nem. con., he could. But 
the definition of Mr. Justice Wilson was 
“too short at both ends.” No government 
is republican either on principle or in form, 
unless organized into the usual departments 
incident to such a government. Otherwise, 
the effecting of such organization would 


(20) Mark 15:14. 
(21) 2 Dall. (U. S.), 419. 
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entail a wholly useless expense. Besides, 
by parity of reasoning, if Mr. Justice Wil- 
son had stated as a “short definition” that 
“every man is an animal,” then with equal 
logic it follows that the converse must be 
true; that is to say: “every animal must 
be a man.” 

In a senatorial article, 72 Cent. Law 
Jour., loc. sit. 358, it is said: “Judges like 
all other public servants are selected be- 
cause of anticipated “good service,” and 
would be recalled only for “demonstrated 
bad service.” 

Considering the fact that the recall of 
judges has never been tested by actual 
experience, it would seem the foregoing 
statement is mere assumption. Besides, 
how does the writer designate and distin- 
guish “good service’ from “demonstrated 
bad service?” Is it “good service” when 
the judge obeys the oath he has taken and 
adheres to the constitution, the laws, and 
well established precedents? If so, why 
recall him? Who is to judge of this mat- 
ter? A majority of the voters of the state? 
Are they to qualify themselves by studying 
law between the time the recall is started, 
and the time of voting? Or are they to rely 
on the lawyers of the state to advise them 
how to vote? If so, who does the voting, 
the lawyers or the people? If the judge 
has really done “good service” as afore- 
said, and is thereupon recalled, does not 
that “good service” thereby become “dem- 
onstrated bad service?” But if he does the 
latter kind of service, and a refusal to re- 
call him decides it is “good service,” where- 
in, in either case, do the beneficial effects 
of the recall shine forth? Moreover, does 
not this system of recall afford a terrible 
temptation to a judge to yield to the pop- 
ular whim and decide accordingly ? 

The recall of judges is a “Bill of Attain- 
der’ and therefore repugnant to Sect. 10 
of Art. 1, of the Constitution of the United 
States, and to Sect. 1 of Art. 14, of the 
amendments to the same—relative to “due 
process of law.” Judge Cooley approving- 
ly says: “Mr. Justice Story has well shown 
that constitutional freedom means some- 
thing more than liberty permitted; it con- 





sists in the civil and political rights which 
are absolutely guaranteed, assured and 
guarded, in one’s liberty as a man and 
citizen—his right to vote, his right to hold 
office, his right to worship God according 
to the dictates of his own conscience, his 
equality with all others who are his fellow 
citizens ; all of these guarded and protected, 
and not held at the mercy and discretion of 
any one man or any popular majority.” 

In State v. Julow,?* when discussing the 
30th section of the Bill of Rights of Mis- 
souri, relative to due process of law, it was 
said; ‘These terms, life, liberty, and prop- 
erty are representative terms and cover 
every right to which a member of the body 


politic is entitled to under the law; with- 


in their comprehensive scope are embraced 
the rights of self-defense, freedom of 
speech, religious and political freedom, ex- 
emption from arbitrary arrests, the right 
to buy and sell as others may—all our lib- 
erties, personal, civil, and political; in short, 
all that makes life worth living, and of 
none of these liberties can anyone be de- 
prived, except by due process of law. (2nd 
Story Const., 5th Ed., Sect. 1950.) With 
each of these rights under the operation of 
a familiar principle, every auxiliary right, 
every attribute necessary to make the prin- 
cipal right effectual and valuable in its most 
extensive sense, pass as incidents of the 
original grant. The rights thus guaranteed 
are something more than the mere rights 
of locomotion ; the guaranty is the negation 
of arbitrary power in every form which 
results in a deprivation of a right.” And 
the same considerations apply to Sect. 1 of 
the 14th amendment to the féderal consti- 
tution relative to any state depriving any 
person,” etc. The litigated statute, in that 
case, inflicted punishment on an employer 
who discharged an employee because of 
belonging to a union labor organization.** 

In Page v. Hardin,?* it was adjudged 


(22) Citing Story’s Mise. Writ. 620; People ex 
rel. Le Roy v. Hurlburt, 24 Mich. 44. 

(23) 129 Mo. 163. 

(24) See to like effect State v. Kreutzberger, 
114 Wis. 530; Gillespie v. People, 188 Ill. 176. 
“It is the right of every individual to claim the 
protection of the laws, whenever he receives 
any injury.” Marbury v. Madison, 1 Cr. 137. 

(25) 8 B. Mon. 672. 
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that an office was a valuable right and in- 
terest. In Com. v. Jones,** same court, re- 
ferring to a provision in the Constitution 
of Kentucky, which deprived any person 
of the right to hold office who fought a 
duel, said; “It is in effect to dispossess 
him of a right which the Supreme Court 
of the United States terms ‘inalienable.’ ’’** 
Mr, Justice Chase, when speaking of bills 
of attainder, says: “These acts were legis- 
lative judgments, and an exercise of ju- 
dicial power.’’* 

Judge Cooley says: “Nor can a party by 
his misconduct so forfeit a right that it 
may be taken from him without judicial 
proceedings in which the forfeiture shall 
be declared in due form.”*® Elsewhere he 
says: “The legislative power extends only 
to making of laws, and in its exercise it is 
limited and restrained by the paramount 
authority of the federal and state consti- 
tutions. It cannot directly reach the prop- 
erty or vested rights of the citizen by pro- 
viding for their forfeiture or transfer to 
another, without trial and judgment in the 
courts, for to do so would be the exercise 
of a power which belongs to another branch 
of the government, and is forbidden to the 
legislative. That is not legislation which 
adjudicates in a particular case, prescribes 
the rule contrary to the general law, and 
orders it to be enforced. Such power as- 
similates itself more closely to despotic rule 
than any other attribute of government.”*° 

Nor does it make any difference wheth- 
er the questioned act emanates from the 
organic law of the state or from the legis- 
lature.** The state, through her fundamen- 
tal law has no more power to invade and 
trample upon the vested rights of the citi- 
zens than has her legislature.** 

In Stevens y. Benson,** it has been de- 
termined that the initiative and referen- 


(26) 10 Bush. 735. 
(27) Citing Cummings Vv. 
(28) 3 Dallas 386. 

(29) Const. Lim. 7th Ed. 518. 

(30) Ib. 132. 

(31) New Orleans Gas Co. v. Louisiana Light 
Co., 115 U. S. 650; Cummings v. Missouri, 4 
Wall. 277; Dodge v. Woolsey, 18 How. 331. 

(382) Ibid. 

(33) Oregon, 1927, 


Missouri, 4 Wall 


91 Pac. 





dum amendment of the constitution of the 
state was “self-executing.” The same 
would doubtless hold good as to the recall 
feature. 

The subject now being discussed, was 
abundantly and thoroughly considered in 
Cummings v. Missouri.** Cummings was 
a Catholic priest, who, having failed to 
take the expurgatory oath required by the 
Constitutior of Missouri, of 1865, and con- 
tinuing his clerical ministrations, was, un- 
der the provisions of that organic law, in- 
dicted for “feloniously preaching the gos- 
pel.” He was tried, convicted, sentenced 
and the judgment rendered, affirmed in the 
State Supreme Court and the cause re- 
moved by appeal to the Supreme Court of 
the United States, where Mr. Justice Field 
delivered the opinion of the court. He, 
among other things, said: “The disabilities 
created by the Constitution of Missouri 
must be regarded as penalties—they consti- 
tute punishment. We do not agree with 
the counsel of Missouri, that ‘to punish 
one is to deprive him of life, liberty or 
property, and that to take from him any- 
thing less than these is no punishment at 
all.’”’ He then said these terms life, lib- 
erty and property comprehended every 
right known to the law. That under lib- 
erty is included freedom from outrage on 
the feelings as well as restraints on the 
person. The deprivation of any rights, 
civil or political, previously enjoyed—may 
be punishment, “Disqualification from office 
may be punishment, as in cases of convic- 
tion on impeachment. Disqualification 
from the pursuits of a lawful avocation, or 
from positions of trust, may also, and often 
has been, imposed as punishment.” 

Mr. Justice Field then proceeds: “The 
counsel for Missouri closed his argument 
in this case with a striking picture of the 
struggle for ascendency in that state dur- 
ing the recent rebellion between the friends 
and the enemies of the Union, and of the 
fierce. passions which that struggle aroused. 
It was in the midst of the struggle that the 
present constitution was framed, although, 
it was not adopted by the people until the 


(34) 4 Wall. 277-332. 
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war had closed. It would have been 
strange, therefore, had it not exhibited in 
its provisions some traces of the excite- 
ment amidst which the convention held its 
deliberations. 

It was against the excited action of the 
states, under such influences as these, that 
the framers of the federal constitution in- 
tended to guard. 

In Fletcher v. Peck,** Mr. Chief Jus- 
tice Marshall, speaking of such action, 
uses this language: 

“Whatever respect might have been felt 
for the state sovereignties, it is not to be 
disguised that the framers of the constitu- 
tion viewed with some apprehension the 
violent acts which grow out of the feelings 
of the moment; and that the people of the 
United States, in adopting that instrument, 
have manifested a determination to shield 
themselves and their property from the ef- 
fects of those sudden and strong passions 
to: which men are exposed. The restric- 
tions on the legislative power of the states 
are obviously founded in this sentiment 
and the Constitution of the United States 
contains what may be deemed a bill of 
rights for the people of each state.” 

“No state shall pass any bill of attain- 
der, or ex post facto law, or law impairing 
the obligation of contracts.” 

“A bill of attainder is a legislative act, 
which inflicts punishment without a judicial 
trial.” 

It is said in Kadderly v. Portland,** “the 
people have simply reserved to themselves 
a larger share of legislative power,” refer- 
ring to the initiative, referendum and re- 
call. If so, then such power, must, of 
course, be legislative, 
cised through a vote of the people in re- 
calling a judge, inflicts punishment upon 
him by disqualifying him from longer hold- 
ing his then term of judicial office, as well 
as outraging his feelings by the manner of 
its accomplishment, as much an invasion of 
his liberty as though his person had been 
arrested, and all this too, without hearing, 
without inquiry, without judicial trial. This 


which, when exer- 


(35) 6 Cranch 137. 
(36) 44 Or. 118. , 





shows clearly that the act of recall, wheth- 
er it emanates from the organic law or 
the statute law, is-neither more nor less 
than a “bill of attainder.” 

Cooley says: “The maxims of magna 
charta and the common law are the inter- 
preters of constitutional grants of power, 
and those acts which by those maxims the 
several departments of government are 
forbidden to do, cannot be considered with- 
in any grant or apportionment of power 
which the people in general terms have 
made to those departments.”’** 

One of those maxims is the non-respon- 
sibility in a civil action of a judge for his 
mistakes or faults of judgment, and no 
recovery of compensation can be had 
against him for any loss suffered, resulting 
from his action. “The policy and justice of 
this exemption are so plain and reasonable 
that the rule meets with universal assent, 
and is applied in all cases where functions 
of a judicial nature are exercised.” 

They who are intrusted to judge, ‘‘ought 
to be free from vexation that they may de- 
termine 
courage 


without fear; the law requires 
in judge and therefore provides 
security for the support of that courage.” 
“Judges have not been invested with this 
privilege for their own protection merely; 
it is calculated for the protection of the 
people by insuring to them a calm, steady 
and impartial administration of justice.’*s 

Would not this principle equally apply 
even to such a constitutional provision as 
the recall of judges? Which suspends over 
the head of each judge “the sword of 
Damocles” with an implied threat of “re- 
call,’ necessarily preventing him from ex- 
ercising “a calm, steady and impartial ad- 
ministration of justice.” 

I do not believe that even a constitutional 
provision can wipe out and destroy a co- 
ordinate department of a state government 
in this way, and still that government re- 
main “republican in form.” 

But, accepting the definitions aforesaid, 


(37) Const. Lim., 7th Ed., page 244. 

(38) Thus was an ancient maxim of the com- 
mon law, as shown by numerous citations of 
authorities in Cooley on Taxation, 2nd Ed., pp. 
786-787. 
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as to the comprehensive nature of the 
terms, “life, liberty and property,” that 
“they comprehend every right known to 
the law,” the recall will fare no better 
when it encounters Sect. 1, of the r4th 
Amendment to the Constitution of the 


United States, forbidding that ‘any state. 


deprive any person of life, liberty or prop- 
erty without due process of law.” 

“Forfeitures of rights and property can- 
not be adjudged by legislative act, and 
confiscations without a judicial hearing 
after due notice would be void as not being 
due process of law’’*® and cases cited. 

Proceeding under the auspices of the au- 
thoritative basis aforesaid, if the recall 
represents “due process of law,” then I am 
unable to discover any reason why a man 
under similar process may not be deprived 
of his liberty, his property, nay, of his life, 
upon a mere majority vote! 

T. A. SHERWoop. 
Long Beach, California, 
(39) Const. Lim. 518. 








GARNISHMENT—SITUS OF DEBT. 





SUTTON v. HEINZLE et al. 
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A foreign corporation doing business in this 
state, and subject to process here, may be gar- 
nished for a debt owing to a nonresident de- 
fendant, which was Incurred outside the state; 
and jurisdiction over the fund, as against the 
defendant, and as against a nonresident claim- 
ant of it, disclosed by the garnishee’s answer, 
may be obtained by publication service upon 
them. 


MASON, J.: William B. Sutton brought ac- 
tion in Wyandotte county, Kan., against Mar- 
tin Heinzle, a resident of Kansas City, Mo., 
for an attorney’s fee, serving garnishment 
summons upon the Metropolitan Street Rail- 
way Company, a Missouri corporation engag- 
ed in business in this state and amenable to 
process here. The garnishee answered, Stat- 
ing in effect that Heinzle had obtained a judg- 
ment against it in Missouri for $10,000 on 
account of a claim for personal injury; that 
all but $1,200 of the judgment had been paid; 
and that Richard J. Smith and others claimed 
an interest in or lien upon this balance. The 





plaintiff elected to take issue with the answer 
of the garnishee, and caused Smith and the 
other claimants to be made parties. Smith 
appeared specially and contested the jurisdic- 
tion of the court, and later the plaintiff’s claim 
on the merits. The other defendants default- 
ed. The court upon oral evidence, which is 
not preserved in the record, found that the de- 
fendant owed the plaintiff, that the garnishee 
owed the defendant, and that the interpleaded 
defendants, including Smith, had no interest 
in the fund. Judgment was rendered, ordering 
the garnishee to pay the plaintiff's demand. 
Smith appeals. He did not appear at the trial., 
He contends that this was due to a misunder- 
standing on his part, and that he should on 
that account have been granted a new trial. 
This matter, however, seems to be one in 
which the decision of the trial court must be 
final. 

(1) In view of this situation, the only ques- 
tions on which the appellant can be heard 
are those arising on the pleadings, the princi- 
pal one of which is whether in view of the 
residence of the parties and character of the 
debt garnished, the court acquired jurisdiction 
of the fund. In a note in 69 Am. St. Rep. 122, 
it is said: “We believe it to be a rule of law, 
sound in principle, and amply supported by 
the appended authorities, that corporations are 
properly subject to garnishment only in the 
states, either of their domiciles or of the resi- 
dence of their creditors, and that a corpora- 
tion, by going into another state, qualifying 
under its laws, transacting business there, and 
establishing an agent upon whom process may 
be served in suits against the corporation, does 
not thereby transfer to such other state the 
situs of debts which it owes to nonresidents 
thereof, nor subject such debts to seizure in 
such state under process of garnishment.” 

The contrary is held in the well-considered 
case of Baltimore & Ohio Railroad Co. v. Al- 
len, 58 W. Va. 388, 52 S. E. 465, which fully 
reviews the duthorities, and which is annotat- 
ed in 3 L. R. A. (N. S.) 608 and 112 Am. St. 
Rep. 975. The question cannot be regarded 
as an open one in this state, having been de- 
cided in B. & M. R. R. Co. v. Thompson, 31 
Kan. 180, 1 Pac. 622, 47 Am. Rep. 497; para- 
graph 3 of the syllabus, reading: “A foreign 
corporation coming into this state, and leasing 
property and doing business here, may be gar- 
nished for a debt due to one of its employees; 
although such employee is not a resident of 
this state, and although the debt was contract- 
ed outside of the state.” In the opinion it 
was said: “A mere debt is transitory, and 
may be enforced wherever the debtor or his 
property can be found, and, if the creditor can 
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enforce the collection of his debt in the courts 
of this state, a creditor of such creditor should 
have equal facilities.” 31 Kan. 196, 1 Pace. 
625 (47 m. Rep. 497). 

As the court obtained jurisdiction of the in- 
debtedness by the service of the summons in 
garnishment, it could determine upon substi- 
tuted service whether a nonresident claimant 
had any interest in the fund. Gen. Stat. 1909, 
§ 5834 (Code Civ. Proc. § 241); 20 Cyc. 1132. 

(2) If tne indebtedness garnished had actu- 
ally been in the form of a judgment, by the 
weight of authority it would not have been 
subject to garnishment in the courts of an- 
other state. 20 Cyc. 1010; 14 A. & E. Encycl. 
of L. 777; Wabash Railroad Co. v. Tourville, 
179 U. S. 322, 21 Sup. Ct. 113, 45 Am. Rep. 
210. But the plaintiff claimed, and the court 
must be deemed to have found upon sufficient 
evidence, that, after Heinzle’s claim against 
the railway company had been reduced to judg- 
ment, a part of the amount was paid and the 
balance satisfied; the creditor thereafter look- 
ing to the company to pay the difference, thus 
converting it into an ordinary contract debt. 

The appellant seeks to question the suffi- 
ciency of the plaintiff's petition, and the reg- 
ularity of the garnishment proceedings. Or- 
dinarily these are not matters upon which an 
interpleaded claimant of a garnished fund can 
be heard. 20 Cyc. 1135; 14 A. & E. Encycl. of 
L. 910. This general rule may be changed by 
our statute, which provides that the garnishee 
may defend the principal action, and that a 
claimant of the fund upon being made a party, 
may in his answer set forth any defense which 
the garnishee might have made. Gen. Stat. 
1909, §§ 5831, 5834 (Code Civ. Proc. §§ 238, 
241). We find no substantial defect in the 
garnishment proceedings. The appellant filed 
a motion to make the plaintitt’s petition more 
definite and certain, a demurrer, and an 
answer. The motion merely appealed to the 
discretion of the court. 

(3) The only serious question raised by 
the demurrer grows out of the fact that the 
plaintiff's action was for services rendered as 
an attorney in prosecuting the claim of a minor 
for compensation for personal injuries—the 
claim upon which the judgment was rendered 
against the railway company. Martin Heinzle 
acted as the next friend of the minor, and the 
minor was joined with him as a defendant in 
this action. The appellant's contention is that 
the plaintiff’s contract with tne minor, or with 
the next friend for the minor, was void. 
Whether or not an express contract as to the 
attorney’s compensation was enforceable ac- 
cording to its terms, the services having been 
rendered and having been beneficial to the 





minor, a liability exists to pay for them on 
the ground that they are classed as “neces- 
saries.” 3 A. & E. Encycl. of L. 416, 417; 5 
Am. & Eng. Ann. Cas. 131, note; 96 Am. St. 
Rep. 731, note. As already stated, the ques- 
tions arising upon the trial of the issues 
raised by the answer are not so presented as 
to be reviewable. 

The judgment is affirmed. All the Justices 
concurring. 


Note.—Jurisdiction in Garnishment of Foreign 
Corporation of Debt Due by a Non-Resident to 
a Non-Resident.—The situs of a debt for pur- 
poses of garnishment has been the subject of 
various and conflicting decision, and it may be 
said, that, so far as the validity of a judgment 
under the faith and credit clause of the constitu- 
tion is concerned, the issue has been reduced to 
a very narrow question. 

The case of Chicago, R. I. & P. R. Co. v. 
Sturm, 174 U. S. 710, 43 L. Ed. 1144, established 
the principle that a debt in favor of a non- 
resident creditor, served only by publication, 
may be garnished at the residence of his debtor, 
his debtor in the case happening to be a cor- 
poration at the home of its charter, at least in 
a case where the debt is payable generally. 

Here, however, it is not proposed to speak of 
the distinction suggested between debts payable 
generally and those made expressly payable at a 
certain place. 

That distinction has been applied in a number 
of cases, of which we cite only one, that of 
Bullard v. Chaffee, 61 Neb. 83, 84 N. W. 604. 
sr L. BA. 315. 

Following after the Sturm case came that of 
Harris y. Balk, 198 U. S. 215, 49 L. Ed. 1023. 
This case held that where a citizen of a state 
was indebted to another citizen of the same 
state, the former, while temporarily in another 
state, could be there garnished at the suit of his 
creditor’s creditor. 

Justice Peckham delivered the opinion, from 
which there was dissent by Justices Harlan and 
Day, with, however, no dissenting opinion. 

Justice Peckham stated the contention against 
jurisdiction as follows: “The defendant in error 
contends that the Maryland court obtained no 
jurisdiction to award the judgment of condemna- 
tion, because the garnishee, although at the time 
in the State of Maryland and personally served 
with process therein, was a non-resident of that 
state, only casually or temporarily within its 
boundaries; that the situs of the debt due from 
Harris, the garnishee, to the defendant in error 
herein was in North Carolina and did not ac- 
company Harris to Maryland; that, consequently, 
Harris, though within the State of Maryland, 
had not possession of any property of Balk, and 
the Maryland State Court, therefore, obtained 
no jurisdiction over any property of Balk in the 
attachment proceedings, and the consent of 
Harris to the entry of judgment was immaterial.” 

The adverse contention was stated to be that 
“though the garnishee were but temporarily in 
Maryland, yet the laws of that state provide for 
an attachment of this nature, if the debtor, the 
garnishee, is found in the state and the court 
obtains jurisdiction over him by the service of 
process therein; that the judgment, condemning 
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the debt from Harris to Balk was a valid judg- 
ment, provided Balk could himself have sued 
Harris for the debt in Maryland.” 

The latter contention was held to be the cor- 
rect one: 

The justice said: “We do not see how the 
question of jurisdiction vel non can properly be 
made to depend upon the so-called original 
situs of the debt, or upon the character of the 
stay of the garnishee, whether temporary or 
permanent, in the state where the attachment 
is issued. Power over the person of the gar- 
nishee confers jurisdiction on the courts of the 
state where the writ issues. Blackstone v. Mill- 
er, 188 U. S. 189, 206. If, while temporarily 
there, his creditor might sue him there and re- 
cover the debt, then he is liable to process of 
garnishment, no matter where the situs of the 
debt was originally.” 

This case puts out of view situs as the test of 
jurisdiction and makes as conclusive that of 
suability of the garnishee by his creditor at the 
place of garnishment. Does this holding fore- 
close this question as to a foreign corporation 
garnishee, though it be subject generally to suit 
by the corporation’s creditors? 

In the first place the distinction, observable 
between a corporation doing business abroad and 
a debtor temporarily abroad, is that its suability 
away from home depends in no way upon the 
debt being payable generally and suit against it 
might even be forbidden in the place it is doing 
business, though the debt were expressly there 
made payable. In the second place, the corpora- 
tion does not really go abroad, but it submits 
itself to jurisdiction by stipulation based upon a 
valid consideration. 

Were such a submission purely voluntary, there 
would be some question of such an act being 
intra vires. 

Therefore it is to be said, that, when one’s 
debtor is an individual and his debt is payable 
generally, it is within the contemplation of 
debtor and creditor that the right of pursuit by 
the latter is wherever the former may be found. 

In R. R. Co. v. Koontz, ror U. S. 11, Justice 
Field said: “The question of suability and juris- 
diction is not so much one of citizenship as of 
‘finding.”” By “finding” he meant “finding” 
within the purview of suability—being in the 
place of suit in consequence of voluntary loco- 
motion or there to abide. Taking one to another 
state by force or fraud prevents his being 
“found” there for civil jurisdictional purposes 
as has been frequently held. The principle, 
therefore, is a general one only. 

In the Sturm case, Justice McKenna said, in 
answer to a contention that “a debt cannot be 
made migratory by the debtor,” that the corpora- 
tion “was an Iowa corporation and a resident 
of the state, and was such at the time the debt 
sued on was contracted.” 

In the case of an individual it must be his act 
alone that makes a debt “migratory,” because 
fraud or force cannot thus act, and, if his volun- 
tary act is sufficient, nothing else needs be con- 
sidered. Besides, the test is voluntary presence 
abroad, and he cannot will its effect to be other- 
wise. 

A corporation, however, must act in conjunc- 
tion with another—the state in which it acts by 
a sort of agency under its charter powers—to 








submit to whatsoever kind of jurisdiction is 
agreed on. 

An individual or a partnership cannot neces- 
sarily subject himself or itself to an action in 
personam by business operations in another state, 
nor perhaps may it be in the power of the state 
to exact that he or it should. 

Therefore the jurisdiction as to a debt owing 
by a corporation away from its home is purely 
conventional under statutes. 

Can this duplicate jurisdiction in garnishment? 
May the statute have extraterritorial jurisdic- 
tion and call the doing of business the equiva- 
lent of an individual’s presence therein? 

That a non-resident creditor may there sue 
is a privilege he may not desire even, still less 
if it has a condition attached to it. 

In Baltimore & O. R. Co. v. Allen, supra, the 
opinion does not discuss the distinction we 
have been endeavoring to point out. It attempts 
to distinguish a former ruling of the West. 
Virginia Supreme Court of Appeals in Pennsyl- 
vania R. Co. v. Rogers, 52 W. Va. 450, 44 S 
300, 62 L. R. A. 178. 

It says: “The garnishee in that case was only 
temporarily or casually in the state. It had an 
agent here for a special purpose. Its situation 
was analagous to that of a non-resident indi- 
vidual temporarily or casually in the state, hav- 
ing no usual place of abode at which service 
could be made in his physical absence therefrom. 
Here the case is radically different. The cor- 
poration actually operates its road through the 
state, having agents along its line permanentty, 
upon whom service may be had at any time, 
owning property of immense value and carrying 
on a business of vast proportions, in view of 
which the statute contains special provisions, 
applicable to such foreign corporations.” 

This illustrates forcibly our position that the 
jurisdiction is purely conventional and the cred- 
itor of the corporation has never been asked 
to consent to it, though the corporation im- 
pliedly consents for itself. 

In some states a state officer is made the 
agent of a corporation to accept service. Does 
not that mean that so far as demands against 
a corporation. are concerned? Why should a 
state attempt anything further? For further dis- 
cussion of this subject see 50 Cent. L. J.  .. 








HUMOR OF THE LAW. 





James Creelman, at a dinner in New York, 
said of an opponent of civil service: 

“If this man had his way, he would render 
our civil service boards as futile as the career 
of Tom Slack. 

“Tom Slack was a lawyer; but I doubt if he 
had a case a year. One hot afternoon he de- 
cided to take a breezy ferry ride, so he put on 
his door: 

“*Back in two hours.’ ; 

“On his return he found that someone had 
written underneath: 

“*‘What for?” 
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1. Aetion—Suit in Equity.—An action begun in 
equity may, by subsequent pleadings, be chang- 
ed to an action at law subject to jury trial.— 
Hart v. Village of Wyndmere, N. D., 131 N. W. 
271. 

2. Adverse Possession—Improvements.—Ad- 
verse possession may be shown by making im- 
provements on the premises.—Merritt v. West- 
erman, Mich., 131 N. W. 66. 

3.——Publie 
statute, no 


Property.—In the absence of 
title can be acquired against the 
public by user alone, nor lost to the publie by 
nonuser.—Town of Shelby vy. Cleveland Mill & 
Power Co., N. C., 71 S. E. 218. 


4. Affidavits—Foreign Officer.—An affidavit 
made in a foreign state before a notary public, 


with his seal attached, is receivable in evi- 

dence in Georgia without further authentica- 

tion.—Singletary v. Watson, Ga., 71 S. E. 162. 
5. Arbitration and Award—Rule of Court.— 


At common law courts had no power to make 
an agreement to arbitrate a rule of court, un- 
less there was a suit pending with reference to 
the dispute.—Key v. Norrod, Tenn., 136 S. W. 
991. 

6. Assault and Battery—Peremptory Instruc- 
tion.— A request to charge that, if plaintiff's 
injury and suffering were feigned, he was not 
entitled to recover held properly refused, as 
requiring a verdict for defendant, though plain- 
tiff was entitled to nominal damages for an 
unjustifiable assault.—Sumner v. Kinney, Tex., 
136 S. W. 1193. 





7. Assignments—Order to Pay Money.—An or- 
der by a debtor, directing a servant to pay 
money in his hands to creditors, held not an 
equitable or legal assignment.—Loughlin  v. 
Larson, S. D., 131 N. W. 304. 

8. Attachment—Affidavit.—An affidavit for an 
attachment must state facts from which a con- 
clusion in the language of the statute would 
necessarily be drawn.—Weil v. Quam, N. D., 131 
N. W. 244. 

9. Attorney and Client—Contingent Fee.—An 
agreement for contingent fees amounts to an 
assignment of a portion of the judgment sought 
to be recovered.—Dreiband y. Candler, Mich., 
131 N. W. 129. 

10. Banks and Banking—Collection of Draft. 
—For a bank, with which a draft is deposited 
for collection, to immediately, on notice of the 
receipt of the draft by the bank to which it is 
forwarded, enter the amount of the draft to the 
depositors’ account, is an advancement or loan, 


for which they are liable; the draft, through 
no negligence, however, not being collected.— 
Farmers’ Nat. Bank of Center v. Merchants’ 
Nat. Bank of Houston, Tex., 136 S. W. 1120. 
11. Bills and Notes—Bona-Fide Purchaser.— 


That a purchaser of notes knows of a collateral 
agreement upon which the notes are given, but 
does not inquire whether it has been, or will 
be, performed, held not to affect his character 
as a bona-fide purchaser.—Hakes y. Thayer 
Mich., 131 N. W. 174. 

12. Consideration.—A valuable considera- 
tion moving from the maker of a note to a 
third person held to support the obligation in 
favor of the payee.—Harrison y. State Bank of 
Monticello, Ind., 94 N. E. 1020. 

13.——-Indorser.-—A payee, writing his name 
on the face of a note under the maker's signa- 





ture, held liable as an indorser.—First Nat. 
Bank of Etowah, Tenn., v. Messer, Ga., 71 S. E. 
148. 

14.——Waiver Clause.—A provision of waiver 


inserted in the body of a note is a part of the 


contract of the maker and indorser.—Owens- 
boro Savings Bank & Trust Co.’s Receiver Vv. 
Haynes, Ky., 136 S. W. 1004. 


15. Brokers—Compensation.—An owner em- 
ploying a broker to procure a purchaser held 
not entitled to defeat the broker's right to com- 
pensation by Selling to the purchaser through 





another.—Shelton v. Cain, Tex., 136 S. W. 1155. 
16. Specific Performance.—A broker is not 
entitled to commissions for a sale unless the 


contract procured by him is capable of specific 
performance at the suit by the vendor; a right 
to recover damages against the purchaser be- 
ing insufficient—Webb v. Durrett, Tex., 136 S. 


W. 1189. ; 
17. Carriers—Commerce Commissioners.— 
Courts are without jurisdiction to determine 


the reasonableness of a tariff published and 
filed with the Interstate Commerce Commission, 
as required by Hepburn Act of June 29, 1906, 
unless redress be invoked primarily through 
the Commission.—L. Starks Co. v. Grand Rap- 
ids & I. Ry. Co., Mich., 131 N. W. 143. 

18. Divided Responsibility.—Where royalty 
oil is delivered with the whole of the oil in 
the pipe line of a common carrier of oil, the 
carrier must account to the lessor for his un- 
divided fraction—Smith v. Linden Oil Co., W. 
Va., 71 S. E. 167. 

19. Reasonable Rule.—The 





reasonableness 
restricting 





of a railway company’s. regulation 
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the right of passengers to carriage on certain 
trains ig for the court.—Doherty v. Northern 
Pac. Ry. Co., Mont., 115 Pac. 401. 

20. Special Contract.—Passengers who 
stopped over, contrary to the provisions of a 
special contract of passage, cannot complain 
they were ejected from another train on refus- 
ing to pay regular fare——Sanden v. Northern 
Pac. Ry. Co., Mont., 115 Pac. 408. 

21. Certiorari—Right to.—Certiorari does not 
lie where there is any plain, speedy, and ade- 
quate remedy at law.—Schafer v. District Court 
of Nelson County, N. D., 1381 N. W. 240. 

22. Charities—Devise.—A bequest of money for 
a hospital held subject to a certain precedent 
that county commissioners should contract to 
forever support and maintain the same, and, 
they having no such authority, the bequest was 
void.—Robbins v. Hoover, Colo., 115 Pac. 526. 

23. Conspiracy—Overt Act.—A _ conspiracy 
which results in no unlawful act held to con- 
stitute no basis for damages.—Jackson v. Mor- 
gan., Ind., 94 N. E 1021. ‘ 

24. Constitutional Law—Delegation of Power. 
—Legislative power was not unconstitutionally 
delegated to the Secretary of Agriculture by 
provisions of forest reserve act.—United States 
v. Grimaud, 31 Sup. Ct. 480. 








Personal Privacy.—Property in photo- 
graph taken after Laws N. Y. 1903,-c. 132, went 
into effect, held not taken without due process 
of law by provisions of statute making it a 
misdemeanor to use the portrait of a live per- 
son for advertising purposes without consent.— 
Sperry v. Hutchinson Co. vy. Rhodes, 31 Sup. Ct. 
490. 


=. 





Police Power.—The power of the state 
to protect the health, morals, and safety of the 
public held not to be burdened with ‘the condi- 
tion that the state must compensate individuals 
sustalning pecuniary iosses thereby.—Town of 
Shelby v. Cleveland Mill & Power Co., N. C., 
71 S. E. 218, 

27. Contracts—Agency.—A person who sends 
a telegram directing his broker to purchase 
stock held to make the telegraph company his 
agent.—Sherrerd v. Western Union Telegraph 
Co., Wis., 131 N. W. 341. 

28.——Condition Subsequent.—To constitute a 
condition subsequent on which a forfeiture may 
be declared because of a failure of its perform- 
ance, the condit’on must be created by express 
terms or by clear implication.~South Texas 
Telephone Co. v. Huntington, Tex., 136 5S. W. 
1053. 

29. Failure of Performance.—That it be- 
came difficult for plaintiff to secure money to 
advance to defendant to enable him to perform 
a construction contract on account of the strin- 
gency of the money market would not excuse 
plaintiff's failure to advance the money as 
agreed.—Pratt v. McCoy, La., 45 So. 1012. 

30. Forfeiture.—No steps having been tak- 
en to forfeit a contract for default in pay- 
ments, the contract was subject to specific per- 
formance by the vendee’s heirs.—Zirkle v. Ball, 
Ala., 54 So. 1000. 


31. Interpretation.—All papers constitut- 
ing or tending to constitute a written agreement 
must be read together as one.—Baird v. Erie 
R. Co., 129 N. Y. Supp. 329. 

32. Tender.—Where a party to a contract 
avows his intention not to perform the con- 
tract, it is not necessary for the other party 

















to tender performance in order to place him in 
default.—Graham v. C. L. Chapman Cream Sep- 
arator Works, 129 N. Y. Supp. 323. 

33. Third Person.—A stranger to a con- 
tract, belonging to a class for whose benefit a 
promise by one of the parties to the contract 
was made, held to have an equitable right to 
enforce such promise.—Gaffney v. Sederberg, 
Minn., 131 N. W. 333. 

34. Liability.—A contract price is recover- 
able only on the theory of performance, and 
never on the theory of inability to perform.— 
International Text-Book Co. v. Jones, Mich., 131 
N. W. 98. 

35. Mutuality.—To be valid, a contract 
must be mutually enforceable.—City of New 
York v. Paoli, N. Y., 94 N. E. 1077. 

36. Corporations—Dissolution.—In the absence 
of express statutory authority, courts cannot at 
the suit of an individual or minority stockhold- 
er dissolve a corporation, and distribute its as- 











sets.—Feess v. Mechanics’ State Bank, Kan., 
114 Pac. 563. 
37. Garnishment.—A _ foreign corporation 





doing business in the state may be garnisheed 
for debt owing to a nonresident, though it was 
incurred beyond the state.—Sutton v. Heinzle, 
Kan., 115 Pac. 560. 


38.——Stockholder’s Action.—A stockholder 
held entitled to sue on behalf of the corpora- 
tion to avoid an improper transaction consum- 
mated before he acquired his stock.—Pollitz v. 
Gould, N. Y., 94 N. E. 1088. . 
_ 39. Covenants—Construction.—Covenants ina 
deed are commensurate with a grant, and do 
not enlarge the grant.—In re Hamilton St. in 
City of New York, 129 N. Y. Supp. 317. 


40. Definition.—A covenant runs with the 
land, when either the liability to perform it or 
the right to enforce it passes to the transferee 
of the land.—Kidder v. Port Henry Iron Ore 
Co. of Lake Champlain, N. Y., 94 N. E. 1070. 

41, Outstanding Title—A covenantee must 
show, in order to recover from the covenantor 
an amount paid to buy an outstanding para- 
mount title or discharge a lien, that it was 
necessary to purchase the title or pay off the 
lien to save the property.—Coopwood v. Mc- 
Candless, Miss., 54 So. 1007. 

42. Criminal Law—Discretion of Court. — 
Where the state rested, and defendant also rest- 
ed to demur to the evidence, and his motion 
was overruled, it was an abuse of discretion 
to refuse to allow him to withdraw his an- 
nouncement and offer testimony.—Frisby _ v. 
State, Okla., 115 Pac. 472. 


3.——Good Character.—An instruction that 
accused’s previous good character neither jus- 
tified, mitigated, nor excused the offense held 
not erroneous.—Bader v. State, Ind., 94 N. E. 
1009. 

44. Customs and Usages—PHEvidence.—A gen- 
eral custom set up in explanation of a con- 
tract must be shown by direct testimony, and 
not by opinion or reputation.—Standara Paint 
Co. vy. San Antonio Hardware Co., Tex., 136 S. 
W. 1150. 

45. Deeds—Delivery.—Deed to be delivered 
to grantee at death of grantor held not to pass 
title until death of grantor.—Stonehill v. Has- 
tings, N. Y., 94 N. E. 1068. 

46. Descent and Distribution—Interest on 
Land.—lInterest of vendees in possession § of 
school lands under contract of purchase de- 
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scends to his heirs, and not to his administra- 
tor.—Mauzy v. Hinrichs, Neb., 131 N. W. 218. 


47. Divorce—Extreme ‘ Cruelty.—Unjustifiable 
conduct of husband or wife, utterly destroying 
the legitimate objects of matrimony, may con- 
stitute extreme cruelty, justifying a divorce.— 
Miller v. Miller, Neb., 131 N. W. 203. 


48. Statutory Action.—Matrimonial actions 
are neither actions at law nor suits in equity, 
but statutory actions in which both jurisdic- 
tion and practice depend on statute.—People 
ex rel. Levine v. Shea, N. Y., 94 N. E. 1060. 


49. Easements—Way.—The rule requiring 
that an easement be continuous as a requisite 
to a grant or reservation thereof by implica- 
tion does not apply to a way.—Hoffman v. Shoe- 
maker, W. Va., 71 S. E. 198. 


50. Bjectment—Trespasser.—A 





plaintiff in 


peaceable possession, ousted by a _ trespasser, 
may recover without proof of legal title— 
McDermitt v. Forbes, W. Va., 71 S. E. 193. 


51. Eminent Domain—Exercise of Power.— 
A state has the right to exercise the power of 
eminent domain.—Loomis vy. Hartz, Mich., 131 
N. W. 85. 

52. Prospective Damages.—The prospective 
damages allowed may not include damages 
which may arise from a happening of some 
possible, but uncertain event.—Ferdinand Ry. 
Co. v. Bretz, Ind., 94 N. E. 1046. 

53. Equity—Fiduciary Duties.—'the jurisdic- 
tion to restrain any violation of fiduciary obli- 
gations or equitable interests is commensurate 
with the equitable remedies to enforce fiduciary 
duties.—Yount v. Stetzer, N. C., 71 S. E. 209. 

54. Remedy at Law.—When a bill seeking 
injunction, profits, and damages has gone to 
final decree, a bill subsequently filed, praying 
for profits and damages after accounting un- 
der the first bill, should be dismissed, plaintiff 
having a remedy at law.—W. R. Lynn Shoe Co. 
representations to a customer, whereby he sold 
v. Lunn & Sweet Shoe Co., Me., 79 Atl. 721. 

55. Evidence—Admission by Pleading.—An 
abandoned paragraph of an answer is admis- 
sible in evidence, to show an admission of the 
pleader made therein.—Smith v. Smith, Ga., 71 
S. E. 158. 


56. Agency.—Declarations of an alleged 
*agent are not admissible against his principal 
unless other evidence is introduced tending to 
establish the agency.—Henderson v. Coleman, 
Wryo., 115 Pac. 439. ‘ 


57.——Credibility of Witnesses.—Engineers 
and firemen are interested witnesses in an ac- 
tion against a railroad for a crossing accident, 
and the jury is the judge of the credibility of 
their testimony as well as that of others testi- 
fying that no signals were given.—Schuster v. 
Erie R. Co., 129 N. Y. Supp. 262. 


58. Judicial Notice.—The court will take 
judicial notice that darkness has scarcely set 
in at 7 o’clock p. m. on September 14th.—Moore 
v. Chicago, R. I. & P. Ry. Co., Iowa, 131 N. W. 
30. 


59. Exeecutors and Administrators—Adminis- 
tration Without Necessity.—One appointed ad- 
ministrator when there was no necessity of ad- 
ministration, decedent’s property having been 
all devised to a trustee, held not bound to pro- 
cure an order of court in order to turn the 
property over to the trustee.—Parker v. Wilson, 
Ark., 136 S. W. 981. 




















60. Continuing Business..—Where all per- 
sons interested in the estate agree that the ad- 
ministrator shall continue the business of the 
intestate, he will not be personally liable for 
resulting losses.—Swaine vy. Hemphill, Mich., 
131 N. W. 68. 


61. Putative Wife.—A putative wife held 
not entitled to be appointed administratrix of 
her deceased husband.—Walker vy. WalkKer’s Es- 
tate, Tex., 136 S. W. 1145. 


62. Fraud—Broker.—A broker, by certain 
land for more than asked by the owner, and 
pocketed the difference, held guilty of fraud 
and deceit, making him liable to the customer. 
—Hokanson v. Oatman, Mich., 131 N. W. 111. 


63. Garnishment—Foreign Judgment.—Where 
a foreign judgment is Satisfied on payment of 
a part thereof, under an agreement to pay the 
balance, the remainder due is subject to gar- 
nishment.—Sutton v. Heinzle, Kan., 115 Pac. 
560. 


64. Husband and Wife—Alienation of Affec- 
tions.— Where the proximate cause of the trou- 
ble between plaintiff and his wife was not the 
alienation of her affections from him by de- 
fendant, but the plaintiff's own mistreatment 
of his wife, he is not entitled to recover.—Berg- 
man v. Solomon, Ky., 136 S. W. 1010. 


65. Presumption.—Stock left on the farm, 
which was actively managed by a deceased 
husband, will be presumed, in the absence of 
contrary evidence, to have been owned by him 
as personal property in his possession.—In re 
Irwin’s Estate, Iowa, 131 N. W. 57. 


66. Homestead—Abandonment.—After a home- 
stead is abandoned, it is subject to levy as 
other property, though the owner has not ac- 
quired another homestead.—Baker v. Magee, 
Tex., 136 S. W. 1161. 

67. Occupancy.—In plaintiff’s action for a 
homestead right, where there was no evidence 
of occupancy or intent to occupy, held, that a 
verdict for defendant was properly directed.— 
Bailey v. Joseph, Ky., 136 S. W. 1009. 


68. Indemnity—Negligence.—W here a lot 
owner is willfully negligent by reason of a 
defect in a sidewalk, he is liable over in case 
of enforcement of liability against the city for 
injuries to a pedestrian.—City of Lewiston v. 
Isaman, Idaho, 116 Pac. 494. 

69. Injunction—Mandatory.—Mandate by in- 
junctions are not issued unless extreme or very 
serious damage wili ensue from withholding 
relief.—Southwestern Telegraph & Telephone 
Co. v. Smithdeal, Tex., 136 S. W. 1049. 

70. Police Officer.--—Equity may enjoin a 
police officer from transferring money taken 
from burglars who stole it from a bank and 
may restore it to the owner.—Aetna Indem- 
nity Co. of Hartford, Conn., v. Malone, Neb., 131 
N. W. 200. 

71. Insurance—Dissolut‘on of Corporation.— 
Where a fire loss happened on the day after 
date of a decree dissolving an insurance cor- 
poration, policy holder held not entitled to re- 
cover for the loss, but only the unearned por- 
tion of the premium paid.—Michel v. Southern 
Ins. Co., La., 54 So. 1010. 


72. Foreign Corporation.—Withdrawal ofa 
foreign insurance company doing business in 




















the state will not deprive the courts of juris- 
brought for 
withdrawal.— 
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S. M. Smith Ins. Agency v. Hamilton Fire Ins. 
Co., W. Va., 71 S. E. 194. 

78. Fraud.—Where an inSurance agent ob- 
tained negotiable notes of applicants for spoli- 
cies, knowing that one of the policies would 
not be issued, and transferred the notes to an 
innocent holder, he perpetrated a fraud for 
which the insurance company was responsible. 
Security Life Ins. Co. of America v. Stephenson, 








Tex., 136 S. W. 11387. 
74. Suicide.—Where insured commits sui- 
cide while sane, after one year from date of 


policy, the company ‘is liable, though the sui- 
cide was premeditated before the expiration of 
one year from such date.—Harrington vy. Mu- 
tual Life Ins. Co. of New York, N. D., 131 N. 
W. 246. 

75. Joint Adventures—Fraud.—Defendants, by 
agreeing with the seller for the rebate of their 
part of the purchase price of a lease, which 
they purchased jointly with plaintiff, held guil- 
ty of a traud upon plaintiff—Jones v. Kinney, 
Wis., 131 N. W., 339. 

76. Landlord and Tenant—Defective Premises. 
—In an action by a licensee against a landlord 
for injuries caused by defective premises, evi- 
dence of a custom among landlords in the city 
to inspect similar premises for latent defects 
held inadmissible.—Staniszewski v. Sullivan’s 
Estate, Mich., 131 N. W. 180. 

77. Libei and Slander—Liber per se.—Publi- 
cations concerning plaintiff, an attorney, that 
he had been publicly whipped by a woman be- 





cause of insults offered her, held slanderous 
per se.—Sherin v. Eastwood, S. D., 131 N. W. 
287. 


78. Master and Servant—Independent Con- 
tractor.—A mere colorable arrangement between 
a master and another giving the other the 
character of an independent contractor held 
not a defense to an action against the master 
for death of a servant.—Nelson v. American 
Cement Plaster Co., Kan., 115 Pac. 578. 

79. Mortgages—Laches.—An unexplained de- 
lay of nine years before suing to set aside a 
mortgage foreclosure sale justifies a denial of 
relief because of laches on any ground other 
than the actual invalidity of the sale.—Strand 
v. Griffith, Wash., 115 Pac. 512. 

80. Municipal Corporations—Eight-Hour Day. 
—The Legislature held authorized to restrict 
the hours of employees on public works of 
counties, cities, and t wns to eight hours per 


day.—In re Opinion of Justices, Mass., 94 N. E.° 


1044. 

81. Estoppel.—One who has been benefit- 
ed by a contract with a city is estopped to 
assert, on its enforcement against him, that it 
was ultra vires.—City of New York. v. Paoli, 
N. Y., 94 N. E. 1077. 

82. Nuisance.—A city, instead of abating 
as a nuisance a building erected over a stream 
without an opening of the size required by or- 
dinance for the waters, may make a new' regula- 
tion for taking care of the waters, rendering 
future maintenance of the building lawful.— 
Sioux City v. Simmons Warehouse Co., Iowa, 
131 N. W. 17. 

83. Obstruction in Street.—Where an ob- 
struction or object in a street is One that a 
municipality has no right at all to make or do, 
it may be liable for frightening horses, even 











though the horses are not of ordinary gentle- 
ness.—Frazee v. City of Cedar Rapids, Iowa, 
131 N. W. 33. 








84.—Removal of Officer —A municipal offi- 
cer who has acquiesced in his wrongful re- 
moval cannot recover salary during the period 
in which he has performed no service.—Thomp- 
son v. Board of Education of City of New York. 
N. Y., 94 N. E 1082. 

85. Ultra Vires.—One dealing with a mu- 
nicipal corporation may not impose a liability 
on it because of representations or contracts 
of its officers not within its corporate powers. 
—Hart v. Village of Wyndmere, N. D., 131 N. 
W. 271. 

86.—~-Unguarded Excavation.—A paving con- 
tractor’s liability for injury to a pedestrian, 
caused by an unguarded excavation in a street, 
does not depend upon the paving contract re- 
quirement that he shall guard the excavation.— 
Williams v. Sager, Mich., 131 N. W. 103. 

87. Names—Idem Sonans.—The names 
“Crooms” and “Grooms” are idem sonans as a 
matter of law.—Hutchins vy. State, Ga., 71 S. 
E. 162. 

88. negligence—Actionable When.—Negli- 
gence is actionable only when the injurer owes 
a duty to the injured.—Wells Fargo & Co. v. 
McIntyre, Tex., 136 S. W. 1196. ‘ 

89.——Contributory Negligence.—One attempt- 
ing to do that which he knows is attended by 
some da ger is not, as a matter of law, guilty 
of contributory negligence.—Quanah, A. & P. 
Ry. Co. v. McWhorter, Tex. Civ. App., 136 8S. 
W. 1162. 

90. Imputability.—That plaintiff rode inan 
automobile for 1,500 feet at a very high rate 
of speed without suggesting to the driver that 
the speed be slackened held to impute the driv- 
er’s negligence to the plaintiff.—Jepson v. Cross- 
town St. Ry., 129 N. Y. Supp. 233. 

91. Res Ipsa Loquitur.—The rule res ipsa 
loguitur held not to apply where one was in- 
jured by an electric current while using a 
telephone during a jthunderstorm.—Rocap v. 
ell Telephone Co. of Philadelphia, Pa., 79 Atl. 
769. 

92.——Setting Out FireOne setting out a 
fire on his own premises without taking rea- 
sonable precautions to prevent it from spread- 
ing held negligent.—Hawkins v. Collins, Neb., 
131 N. W. 187. 

93. Nuisance—Injunct‘on.—An injunction 
against the carrying on of a business as a pri- 
vate nuisance should not be absolute, unless it 
clearly appear that the business could not be 
conducted without being a nuisance.—Lorenzi 
v. Star Market Co., Idaho, 115 Pac. 490. 

94. Partnership—Advancements.—A partner 
advancing money beyond the amount of his 
agreed contribution may collect interest there- 
on at the legal rate without an express agree- 
ment.—Mack v. Engel, Mich., 131 N. W. 92. 

95. Indebtedness Between Members. — No 
indebtedness exists between the members of a 
partnership until it is wound up, the firm in- 
debtedness discharged, and a balance between 
the partners ascertained.—Armstrong v. Hollen, 
Or., 115 Pac. 423. 

96. Joinder in Defense.—A partner and an- 
other conspiring to wrongfully convert money 
of a partnership held properly joined in a suit 
by the partnership.—Hampton v. Wooley, Tex., 
136 S. W. 1140. 

97.—Overdrawing Account.—Members of a 
firm overdrawing the firm account for their 
personal benefit held personally liable, on an 
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accounting after dissolution, for the overdraft 
to the other member who alone repaid the 
bank.—Gorman vy. Madden, S. D., 131 N. W. 
290. 


98.——Right of Action.—One cannot sue at 
law his partner concerning the firm affairs, in 
the absence of a settlement of the business.— 
Boehme vy. Fitzgerald, Mont., 115 Pac. 413. 


99. Party Walls—Notice.—A purchaser of 
property Supported by a party wall held charge- 
able with notice of the terms of the agreement 
under which the wall was constructed.—Lorenzi 
v. Star Market Co., Idaho, 115 Pac. 490. 


100. Principal and Surety—Consideration.— 
Obligation of a bond securing a state’s funds 
deposited in a bank held not subject to the 
defense of failure of consideration.—Hurlbert 
v. Kephart, Colo., 115 Pac. 521 

101. Principal and Agent—Liability of Agent. 
—Defendant, having made a contract with 
plaintiff without disclosing to plaintiff that he 
was acting as agent, held to have bound him- 
self individually.—Boynton v. Brannum, Ark., 
136 S. W. 979 

102. Public Lands—Stock Grazing.—The 
United States can enjoin a cattle owner, turn- 
ing his cattle to graze in the forest reserves, 
where he has not secured the stock grazing 
permit from the Secretary of Agriculture.— 
Light v. United States, 31 Sup. Ct. 485. 

103. Railroads—Frightening Horses.—A rail- 
road is not liable for injuries received from 
horses becoming frightened at the mere sight 
of trains, or the noises necessarily incident to 
the —. of the road.—Jinkins v. Norfolk 
& S. Ry. Co., C., 71 S. E. 213. 

104. mot of natin Pad —A pedestrian approach- 
ing a railroad crossing has the right to assume, 
in the absence of any knowledge or warning 
to the contrary, that the railroad company will 
obev a city ordinance in reference to the mov- 
— trains.—Harmon y. Foran, Ind., 94 N. E. 
1050. 

105. Reeeivers—Necessity of Appointment.— 
A receiver pendente lite should be appointed 
only when necessary to prevent manifest wrong 
and injury, and when plaintiff would otherwise 
be in danger of suffering irreparable loss.— 
Gray v. Council of Town of Newark, Del., 79 
Atl. 739. 

106. Sales—Delivery.—At common law there 
may be a complete delivery of chattels sold 
without receipt or acceptance.—Beedy v. Bray- 
man Wooden Ware Co., Me., 79 Atl. 721. 

‘107. Rescission.—As a rule, one cannot 
claim that a contract sale has been annulled 
for fraud, unless he rescinds the contract.— 
Hakesg v. Thayer, Mich., 131 N. W. 174. 

108. Rescission.—That the buyer of a dia- 
mond examined it before buying, and she could 
have learned the falsity of representations bya 
more tnorough inquiry, will not preclude her 
right to a rescission if the purchase was made 
in reliance upon such representations.—Morrow 
v. Bonebrake, Kan., 115 Pac. 585. 

109. Reservation of Title-—Where proper- 
ty is sold on trial or approval, title remains in 
the seller until the expiration of the time lim- 
ited for trial.—McIntyre v. Johnston, Wash., 
115 Pac. 509. 

110. Warranty.—If a buyer of a station- 
ary engine refused to retain it for breach of a 
warranty that it would work efficiently and 
economically, the seller cannot recover the 
price.—Peerless Motor Co. y. Linn, Mich., 131 N. 
W. 131. , 

111. Speeific Performance—Partial Perform- 
ance.—Though a vendor is not able to perform 
his contract of sale in full, the purchaser is en- 
to compel specific performance of such part 
of the contract as can be performed.—Lockhart 
v. Ferrey, Or., 115 Pac. 431. 

112. Wills.—In the absence of anything to 
the contrary, testator must be understood as 
asserting his ownership of land undertaken to 
be devised.—Cummins v. Riordon, Kan., 115 
Pac. 568. 

113. Taxation—Notice of Sale-—The county 
treasurer’s notice of tax sales must contain 
substantiallv all the matters specified in the 
statute.—Gallatin v. Tri- State Land Co., Neb., 
131 N. W. 224. 


























114. Telegraphs and Telephones—Negligence. 
—A telegraph and telephone company main- 
taining wires over the roof of a building held 
bound to exercise ordinary care to so maintain 
them as not to injure a third person.—Panhan- 
dle Telephone & Telegraph Co. v. Harris, Tex., 
136 S. W. 1129. 


115. Shade Trees.—An owner of shade or 
ornamental trees held. entitled to a mandatory 
injunction for the removal of telegraph and 
telephone lines threatening to destroy the trees. 
—Southwestern Telegraph & ee Co. v. 
Smithdeal, Tex., 136 S. W. 1049 


116. Theaters and Shows—Negligence. — A 
patron of a theater held entitled to presume 
that the owner thereof has made it reasonably 
Safe as to lights and construction.—Branch v. 
Klatt, Mich., 131 N. W. 107. 


117. Trusts—Pleading.—In an action by a 
husband to establish a resulting trust against 
his wife, a judgment for alimony obtained by 
the wife held pleadable by supplemental an- 
swer.—Woodward vy. Woodward, Neb., 131 N. W. 
188. 

118. Usury—Intention.—The intention of the 
parties to a usurious contract cannot change 
its legal effect.—Stirling v. Gogebic Lumber Co., 
Mich., 131 N. W. 109. 

119. Vendor and Purchaser—Notice.—To be 
notice to a purchaser, possession must be ac- 
tual and visible, and inconsistent with title 
of vendor.—King v. Porter, W. Va., 71 E. 
202. 

120. Option.—In an option for the sale and 
purchase of real property, time is of the _ es- 
sence of the contract.—Grier v. Stewart, Tex., 
136 S. W. 1176. 

121. Possession Deferred.—If the purchaser 
was not to have possession until the price was 
paid, the fact that title passed before that time 
would not give him the right of possession.— 
Ball v. Witham, Iowa, 131 N. 4. 

122. Refusal to Perform.—Where a _ pur- 
chaser of land refuses to perform his contract, 
the vendor is not required to hold the property 
indefinitely tor him.—Sanders v. rock, Pa., 
Atl. 772. 

123. Searching Record.—One buying land 
from the patentee therevut held not required to 
search the record for a deed of the patentee of 
such land to another, made prior to his appli- 
cation to purchase from the state, which was 
the basis of the patent.—Breen v. Morehead, 
Tex., 136 S. W. 1047. 

124. Water and Water Courses—Pollution.— 
One cannot accumulate upon his own land ref- 
use matter, by which the water underlying the 
land of a neighbor is so affected through perco- 
lation as to be unfitted for use—Gilmore v. Royal 
Salt Co., Kan., 115 Pac. 541. ’ 

125. Wilis—Intestacy.—Where a will is in- 

valid, because not the product of a free and 
diaposing mind, but the result of undue influ- 
ence, the estate is to be disposed of as intestate 
estate.—Conklin v. Conklin, Mich, 131 N. W. 























126. Renunciation.—Renunciation to take 
under a deceased husband’s will, not having 
been made by a surviving wife during her life- 
time, though she was at all times insane, can- 
not be made on her death by her administrator. 
Nordquist’s Estate v. Sahlbom, Minn., 131 N 
W. 323. 

127 Right of Disposition.—The power of a 
competent testator to dispose of his property as 
he sees fit, subject to statutory restrictions, is 
a legal incident to ownership.—Parker v. Wil- 
son, Ark., 136 S. W. 981. 

128. Undue  Influence.—Undue influence, 
sufficient to cverthrow a will, will not be in- 
ferred from anes or from love of benefi- 














ciary’. ww. Va, 2 & 
1890. 
129. Vesting of Land.—The title to real- 





ty owned by testatrix at death immediately 
vested in the devisees, subject to the rghts of 
her creditors therein, if the personalty were 
insufficient.—Triba v. Lass, Wis., 131 N. W. 357 


130. Witnesses—Cross-Examination.—Accused 
on cross-exgmination may be asked whether he 
is not an escaped convict, a fugitivs from jus- 
tice, etc.—State v. Waldron, La., 54 So. 1009. 
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